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New EMN study published: Detention and alternatives to detention in
international protection and return procedures

What are the procedures established by Member States to place a person in detention or
providing an alternative to detention? The latest study from the European Migration
Network (EMN) provides a comparative overview of the similarities, differences,
challenges, and best practices in the use of detention and alternatives to detention, in the
framework of both international protection and return procedures.

Brussels, 25 May 2022

EU legislation regulates the detention of migrants within the context of international
protection and return procedures.' This study follows the 2014 publication “The use of
detention and alternatives to detention in the context of immigration policies”? and aims to
provide a comparative overview of detention procedures and available alternatives to
detention in 25 Member States.

The study outlines new developments between 2015 and 2020 in the context of international
protection and return procedures. It highlights the introduction of legislative changes in the
majority of Member States, primarily related to the need to implement EU legislation, and to
further define the scope, content and criteria for the application of detention. Member States
have introduced and have, or intend to, prioritised alternatives to detention as part of their
national laws on immigration and/or asylum, for instance the obligation to report to the policy
or immigration authorities at regular intervals, and the requirement to communicate and
reside at a designated place.

The study outlines common challenges faced by Member States with regards to the
implementation and use of alternatives to detention. Examples include high administrative
burden on staff and limited financial means of the third-country nationals concerned. In all
Member States it is possible to detain or impose alternatives to detention on vulnerable
groups. Some Member States introduced legislative changes to lower the minimum age for
the application to alternatives to detention, whereas other Member States introduced new
rules to prevent minors and families with minors from being detained in detention centres.

When deciding whether to apply detention or an alternative to detention, several criteria are
being considered, such as the level of risk of absconding, vulnerability, and the suitability of
available alternatives. In addition, with regards the impact of detention or alternatives to
detention on the effectiveness of Member States’ return policies and international protection
procedures, the data collected suggest that detention has a bigger impact on reducing
absconding rates and implementing forced return, while alternatives to detention are more
often associated with shorter status determination processes and higher appeal rates.

! Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards
for the reception of applicants for international protection (Reception Conditions Directive (recast)),
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0033, last accessed on 5 July 2021,
Articles 8 and 11. Directive 2008/115/EU of the European Parliament and of the Council of 16 December 2008
on common standards and procedures in Member States for returning illegally staying third-country nationals
(Return Directive), https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:348:0098:0107:en:PDF,
last accessed on 12 July 2021, Recital 16 and Article 8(1).

2 First study available here: Study on 'The use of detention and alternatives to detention in the context of
immigration policies'.2014 (PDF, 1.501 KB)



https://ec.europa.eu/home-affairs/document/download/c3deadaf-480a-4dbe-8db4-f96e6a7407de_en
https://ec.europa.eu/home-affairs/document/download/c3deadaf-480a-4dbe-8db4-f96e6a7407de_en

Background:
The study

o Title: “EMN study on Detention and Alternatives to detention in international protection
and return procedures”.

o Period covered: The report reflects the legislation, policies and practices in place in
Member States between January 2015 and December 2020.

o Subject: The similarities, differences, practical challenges, and best practices in the
use of detention and alternatives to detention in the Member States, in the framework
of both international protection and return procedures.

The EMN

The European Migration Network (EMN) is a Europe-wide network consisting of National
Contact Points (NCPs) in the EU Member States (except Denmark), and EMN observer
members Norway, Georgia and Moldova, providing information on migration and asylum. The
EMN was set up in 2008 by the European Commission on behalf of the European Council in
order to satisfy the need for a regular exchange of reliable information on migration and
asylum related issues on a European level.
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